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LAW OP DAMAGES. 1 

Among the interesting questions which are daily arising in our 
courts of law we may certainly rank those which relate to the mea- 
sure of damages awarded to the successful party in an action. These 
questions do not rest, nor therefore can they be argued, upon arbi- 
trary or technical grounds, but only upon considerations of natural 
justice between man and man. The problem to be solved is the 
exact apportionment of redress for a given injury — a problem that 
has engaged the attention of moral philosophers, as well as of legis- 
lators and judges. Nice discrimination, and a steady hand to hold 
the balance, are often required for the purpose of accurately deter- 
mining the amount of compensation. Varying, and dependent on the 
policy, climate, or condition of a people, has been the principle of 
assessment : sometimes the lex talionis has prevailed, " an eye for an 
eye, and a tooth for a tooth;" at other times a weregild, or money 
commutation, even for the life of a man. In a more practical point 
of view, it is a matter of importance for those who have suffered wrong 
to know with what measure compensation will be meted out to them — 
whether justice will open her hand liberally, or like a niggard. 
There are some verdicts, like the Highlander's horse "hard to 

' 18 Jur. p. ii, 101. 
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642 LAW OF DAMAGES. 

catch, and not worth the catching;" and it is well to avoid the peri- 
lous pursuit, which, if successful, can only lead to such a result. 

An important judgment upon this branch of our law has lately 
been delivered in the Court of Exchequer, 1 and a principle is there 
laid down which is capable of extensive application, and of settling 
many questions which hitherto have been left in uncertainty. The 
facts were briefly these: — The plaintiffs were the owners of a large 
flour-mill at Gloucester, which was worked by a steam-engine, the 
shaft of which having been broken, they, on the 14th May, 1852, 
delivered it to the defendants (more generally known by the name 
of Pickford & Co.) to take to Greenwich, where it was to serve as a 
model for the making of a new shaft A delay of six days beyond 
the time that was reasonably required for the carriage of the broken 
shaft took place, and in consequence a corresponding delay took 
place in the completion and transmission of the new shaft. It ap- 
peared that the shaft was an essential part of the machinery, and 
that, until the new shaft was supplied, all the hands about the mill 
were unemployed, and all the profits derived from the working of the 
mill were lost. The learned judge who presided told the jury that 
the plaintiffs were entitled to recover for the damage which they had 
sustained by reason of the stoppage of the mill for six days, and the 
jury gave 251. damages, in addition to 25?. paid into court. This 
ruling was held to be wrong, and a new trial was granted. The court, 
in delivering their considered judgment, said that the true principle 
upon which damages should be assessed for a breach of contract is, 
that the damages should be such as either result naturally from the 
breach, or may reasonably be supposed to have been in the contem- 
plation of the parties at the time of the entering into the contract. 
"If there were special circumstances, and they were communicated 
to the party who has broken the contract, then such special circum- 
stances, being known, were in the contemplation of the parties, and 
may be taken into consideration in assessing the damages. . . . Sup- 
pose there had been another shaft at the mill, the delay would have 
had no effect on the profits ; or if other machinery equally essential to 
its being worked had been out of order, the same result would have 

1 Headley and others vs. Baxendale and others, 9 Exch. E. 341. 
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happened. ... It is obvious, that in the generality of cases of a 
miller sending a broken shaft, these consequences would not follow. 
Here the special circumstances were not communicated, and were 
entirely unknown to the defendants. We think," continued the 
Court, "that the judge ought to have told the jury that they ought 
not to take the loss of profits into consideration." In the course of 
the argument, Parke, B., referred, with approbation, to the rule of 
the French law, Code Civil, liv. 3, tit. 3, s. 1150 — " Le de"biteur 
n'est tenu que des dommages et intents, qui ont e'te' preVu ou qu'on 
a pu preVoir lors du contrat, lorsque ce n'est point exe'cte'e." The 
same doctrine prevails in the American law. Thus it is laid down 
in 2 Kent's Com. 480, note, (4th ed.) — "Damages for breaches of 
contract are only those which are incidental to and directly caused 
by the breach, and may reasonably be supposed to have entered into 
the contemplation of the parties, and not speculative profits, or acci- 
dental or consequential losses." 

It was also said by the Court that actions for not making out a 
good title to land contracted to be sold, and actions on bills of ex- 
change and for non-payment of a specific sum of money, did not af- 
ford an exception to the above rule, but rather fell within the second 
branch of it, as each party may be said to have contemplated, upon 
entering into the contract, that in case the contract should be broken 
the damages should be in accordance with the conventional rule, 
which is well established, viz. in the first case, that the damages 
should be limited to the expense of investigating the title, and should 
not include the loss of the bargain ; and in the second and third, 
only the precise sums agreed to be paid should be recovered. 

The rule, as above laid down, doubtless tends to limit the liabil- 
ity of carriers and other contracting parties or bailees, in the absence 
of express notice, and shows the necessity of giving such notice, if 
the party who alone possesses the knowledge wishes to guard him- 
self against loss. In numerous cases, as in the one under review, 
the loss of profit, the payment of wages to unemployed workmen, 
the liability on subsidiary contracts not performed because of the 
principal contract being broken, would form the only damage ; and 
therefore, if these special circumstances be not communicated to the 
other party, the one who suffers the actual injury has no redress. 
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The shaft may have been essential to the machinery, the machinery 
to the working of the mill, the working of the mill to the employ- 
ment of the men, to the realization of profits, and to the performance 
of other contracts ; yet, for want of disclosing these facts, the shaft 
becomes, in the eye of the law, so many hundred weight of old iron 
the delivery whereof may be delayed without any injury or loss nat- 
urally resulting from it. 

The adoption of such a principle cannot be said to be unreason- 
able. Here are two contracting parties — one possessing full know- 
ledge, the other totally ignorant, of the special circumstances attend- 
ing the contract, or, in other words, of the peculiar consequences 
that will accrue from a breach. If the former does not place the 
latter on an equal footing with himself in this respect, but induces 
him to undertake an extraordinary charge at the ordinary rates of 
risk, he has no right to complain if he is debarred from recovering 
the amount of his loss. He had the opportunity of stimulating the 
other party to the use of extra caution, and of making him respon- 
sible for all the injury accruing from neglect on his part. The other 
had a right to be forewarned, in order to be forearmed. 

The principal thus clearly laid down will affect and practically 
overrule several previous decisions, in which the loss of profits, and 
damages which have been paid for non-performance of subsidiary 
contracts, have been allowed as damages for breach of the principal 
contract, although no notice has been brought home to the default- 
ing party (see, for instance, Walters vs. Toivers, 8 Exch. 401) ; 
but it will not probably touch the class of cases where the contract 
may be said, from its very character, to involve notice of the natu- 
ral consequences to be apprehended from a breach. Thus, in an 
action for a breach of warranty of a chain cable, the plaintiff was 
held entitled to recover the value of the anchor to which the cable 
was attached, on proving, that a link of the cable was broken, the 
crew slipped the cable in order to avoid danger, and that the anchor 
and cable were thereby lost. (Borradaile vs. Brunton, 8 Taunt. 
535). So, the damages will probably still be affected by matter 
subsequent to the making of the contract ; as if a man buy a horse 
with a warranty, and, relying thereon, resell him with a warranty, 
and being sued on the warranty by his vendee, he offers the defence 
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to his vendor, who gives no directions as to the action, the first ven- 
dee, if he defend that action, is entitled to recover the costs thereof 
from his vendor as part of the damages occasioned by his breach of 
the warranty {Lewis vs. Peake, 7 Taunt. 153) ; unless he might 
have known, by a reasonable examination of the horse before he de- 
fended the action, that the animal was unsound at the time he re- 
sold it. Per Cur. Wrightup vs. Chamberlain, 7 Scott, 598, 602. It 
would seem that the special damage should henceforth be stated in 
the declaration, so as to bring it within the rule laid down in the 
principal case. 

It must not be overlooked, that although this rule applies generally 
to all cases of breach of contract, yet it is not applicable where fraud 
has been committed (" par son dol que l'obligation n'est point exe"c- 
uteV'), nor where the defendant is a mere wrongdoer, as in actions 
of tort. 



RECENT AMERICAN DECISIONS. 

In the Circuit Court of the United States for the Eastern District 
of Louisiana, July, 1854. 

UNITED STATES VS. JOHN A. QUITMAN. 

1. A Judge of the United States has power, on just grounds of suspicion, to require 
bond to observe the Neutrality Laws. 

2. A Grand Jury charged with inquiring as to the existence of an organization whose 
object was the invasion of the territory of a friendly Power, presented that the 
principal witnesses examined before them, and who were rumored to be the 
leaders in the unlawful enterprise, had refused to answer questions propounded 
to them on the subject, on the ground that it would criminate themselves. The 
Grand Jury also presented that, though they were unable to elicit any facts on 
which to base an indictment, or to show the existence of any actual military organ- 
ization, yet that they believed that some such organization was in contemplation. 
Held, That there were sufficient grounds for requiring from the parties who de- 
clined to testify before the Grand Jury, bonds to observe the Neutrality Laws of 
the United States. 

Campbell, J. — This case originated in a requisition by the Court 
upon the defendant to show cause why he should not give a bond 



